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Abstract 

One of the  basic tools of the  capital market are securities. Under the  currently valid and effective 
legislation, ownership of securities can be acquired through three types of scrambling contracts. It 
is a contract for the purchase of securities, a contract for the donation of securities and a contract for 
the loan of a security. These contract types are primarily regulated in the Securities Act as the “lex 
specialis” of securities law, with subsequent reference to the legal regulation contained in the Civil 
Code and the  Commercial Code. The  authors are focused on a  donation of securities lending of 
securities, which are used in practice only a little, or even at all. For this reason, no attention is paid to 
them either by legal theorists. The authors, through scientific and doctrinal interpretation, examine 
the  selected provisions of the  Securities Act, the  Civil Code and the  Commercial Code relating to 
the issues of these agreements. Through professional literature and court decisions, they are looking 
for answers to practical application problems. Last but not least, they compare legal regulations in 
Slovakia and the Czech Republic and point to the differences. The study of the selected issues related 
to the acquisition of securities in the conditions of the Slovak Republic represents the main objective 
of this contribution, which affects also the  area of economics or financial management. Priority, 
however, is in the area of financial law with significant transitions to civil and commercial law. 
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INTRODUCTION
The capital market is understood as a  system of 

institutions and instruments providing movement 
of medium and long‑term capital between economic 
entities through different forms of securities 
by economic theory. Unlike the  money market, 
the  range of subjects on the  capital market is 
wider and the  market organization is more diverse 
(Revenda et al., 2014). Its integral part is stock exchange 
as special business contracts. Their key feature is that 

they are closing on a  stock market that differs from 
other markets by their high formal organization. 
The  transfer of capital in the  form of securities 
takes place on the  basis of concluded securities 
agreements (Lewin, 1999). In the  conditions of 
the Slovak Republic this legal institute is regulated by 
Act no. 566 / 2001 Coll. on securities and investment 
services, as amended (hereinafter “the  Securities 
Act”), which replaced the previous Act no. 600 / 1992 
Coll. on Securities that no longer meets the needs of 



1590	 Tomáš Peráček, Boris Mucha, Patrícia Brestovanská, Jana Kajanová�

the  capital market and responded to the  expected 
increase in possible legal relationships regarding 
securities and, in particular, the expected increase in 
trading with this commodity.

Securities Transaction Agreements are important 
financial instruments of the  financial market for 
the  exchange of the  securities owner. (Dědič and 
Pauly, 1994). The  securities donation agreement 
and the  securities lending agreement are very 
strictly regulated by the Securities Act, while the law 
refers to the  modification of the  contractual types 
in the  Civil Code, respectively in the  Commercial 
Code. Eliáš  et  al. (1999) states that the  provisions of 
Paragraphs 30 to 53 f of the Securities Act governing 
the  issues of securities contracts constitute lex 
specialis in relation to both Codes.

In recent years, the  number of securities 
donation and securities lending agreements have 
been significantly reduced. This is, in our view, 
the  consequence that even legal theorists dealing 
with the  issues of securities law and commercial 
law avoid this topic. They give it little space in their 
research, despite their importance in business 
practice. This is why we have chosen, through 
scientific and doctrinal interpretation, to override 
selected paragraphs of the  Securities Act, the  Civil 
Code and the  Commercial Code relating to 
the issues of the agreements chosen by us.

The structure of the  paper corresponds to our 
intention, which is divided into two main chapters 
in addition to the  introduction and the  combined 
discussion. Each of these chapters comprehensively 
examines one contractual type. The  special space 
in the last chapter deals with their comparison with 
the  Czech legislation. At the  end of the  paper, we 
confirm or reject the hypothesis that the agreement 
for securities donation and the  agreement for 
securities lending are separate contractual types.

The aim of the paper and the methodology
The main purpose of this paper is to identify 

the  securities donation and securities lending 
agreement and to review their legal regulations 
in the  conditions of the  Slovak Republic. 
Besides the  main objective, we also chose several 
sub‑objectives, namely:
•	 Comparison of the  Slovak and Czech legislation 

on securities donation and lending,
•	 Confirm or reject the  hypothesis that 

the  securities donation and securities lending 
agreement are separate contractual types in 
Slovak commercial law.
We want to achieve the  chosen objectives 

in particular through the  use of legislation, 
professional and scientific literature as well as Czech 
and Slovak jurisprudence.

Given the nature of the paper, we apply scientific 
methods that represent immanent methods that 
lead to highly qualified human activities aimed at 
obtaining scientific knowledge, to penetrate from 
phenomenon to the  substance. The  result of this 
activity is new knowledge that is organized into 

a  certain system (Knapp and Gerloch, 1983). For 
the  discovery of law, we consider it appropriate 
to use the  logic method that can be used in all 
sciences, and also the  abstraction method, without 
the  use of this method the  work could, due to 
its wide range act unintentionally or chaotically. 
Required method is also logical analysis, which 
requires that the  system that is analyzed in order, 
with the ultimate goal to uncover this pattern, it is 
a  necessary method for successful processing of 
the given issue (Filkorn, 1956). 

We also used the  analytical method to analyze 
legal status and legal regulations from the scientific 
methods of knowledge. Using the  comparative 
method, we tried to make different views on the legal 
regulations and the interpretation of the individual 
institutes, as well as on the comparison of the Slovak 
and Czech legislation. Based on the  scientific 
knowledge of valid and effective law and legal 
science, we have also used doctrinal and scientific 
interpretation in some parts of the paper.

In Slovakia, a  number of authors or 
theoreticians are in the  field of law, such as 
I. Fekete, M. Patakyová, M. Mamojka, J. Králik, and 
especially in university textbooks, professional 
and scientific articles are found in the field of law 
securities, commercial law and civil law. Securities 
agreements were also analyzed by theoreticians 
in the  Czech Republic, among whom we can 
mention the  renowned authors J. Dědič, K. Eliáš, 
J. Kotásek, V. Pihera, J. Vítek, K. Marek, J. Bejček, 
J. Pokorná and others. A special place as a source 
of knowledge belongs to the  decision‑making 
activities of Slovak and Czech courts.

Agreement on the donation of securities
The donation agreement (lat. “donatio”), together 

with a  contract of sale, a  contract of exchange 
and a  loan agreement, is the  best‑known type of 
free‑of‑charge contract. Free‑of‑charge as the  basic 
feature manifests that the  donor does not receive 
any property in exchange for the  donation. From 
the point of view of legal theory, it is the application 
of the  principle of liberalism, which means that 
donation must not be a fulfilment of a legal obligation 
that would result from a  lawyer or an agreement. 
Signs of the donation agreement are complimentary 
and voluntary (Dukalová Jakubekova  et  al., 2013). 
It is not complimentary if the  donation is linked to 
specific obligations, for example, in the donor’s order 
against the gifted person to behave in such a way that 
ultimately brings the property benefits to the donor. 
We cannot, for example, understand voluntarity as 
a fulfilment of a certain statutory obligation.

The Securities Act does not specify 
the  characteristics of the  securities donation 
agreement, it only submits it to the  Civil Code 
and in the Code gives it only one sentence. This is 
a statute of Paragraph 30 section 4 of the Securities 
Act, according to which the  agreement for 
the donation of securities is governed by the statute 
of the  Civil Code on the  Donation agreement, 
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unless the  Securities Act provides otherwise 
(Výboch, 2009).

The donation of a  security can be defined as 
a contractually‑legal relationship based on a signed 
agreement, which the  donor passes free of charge 
or promises to the  donor and accepts the  donation 
or promise. Donation is a  bilaterally‑legal act, it is 
not only the expression of the will of the donor, but 
must be expressed positively, even if only tacitly 
(silently), and so it is excluded that the  donation 
donated will be against the  will. This is supported 
by the law that if a donation is sent to the recipient 
by mail as a  parcel, the  receipt of the  donation 
does not come from the  actual taking over of 
the  consignment but only after the  recipient has 
decided to accept the donation after unpacking. This 
must be counted with a  certain amount of time, in 
which the donated person may become acquainted 
with what was given to him. This opinion is based 
on the Judgment of the Supreme Court of the Czech 
Republic no. 4Cz 17 / 91 on a  Complaint about 
breaking the law by the Regional Court in Ústí nad 
Labem, which confirmed the  decision of the  State 
Notary in the  case of Heritage (Czechoslovak court 
decision no. 26 / 1992). 

The agreement for the  donation of a  security 
is therefore a  unilateral agreement on the  basis 
of which one party  –  the  donor surrenders at 
the  expense of his property to the  other party, 
endowed free of charge and without any legal 
obligation to property, with intent to reproduce his 
property, and the other party receives such payment 
as free of charge. The donation is therefore followed 
by the  gratuitous reproduction of the  donated 
property at the  expense of the  donor’s property, 
and that is the  basis for its function. However, if 
the  donation agreement was concluded in order 
to satisfy the  claim of donated against the  donor, 
according to the  judgment of the  Supreme Court 
of the Slovak Republic (2006) in the case of such an 
action for the invalidity of a donation agreement for 
an invalid legal act. Using the  „analogia legis“ legal 
institute, it is possible to determine the  essential 
requirements of the securities donation agreement:
1.	 designation of the parties, j. who is the donor and 

who is a gifted person,
2.	 determination of the donor’s obligation to leave 

or promise the security,
3.	 determining the  obligation of the  recipient to 

take over promised securities.
Unlike general legislation, the Securities Depository 

Agreement must be in writing in accordance 
with the  Statute 30, paragraph 4, second sentence 
of the  Securities Act. The  absence of a  written 
form as well as some of the  mandatory terms of 
the  agreement would mean that the  agreement as 
a  legal act would be affected by an absolute nullity. 
“Absolute invalidity occurs directly by law (ex lege) and acts 
against everyone, which means that everyone can call for it. 
Absolute invalidity is controlled by the court. In particular, it 
must be pointed out that the defect of absolute nullity of a legal 
act cannot be remedied either by subsequent approval or can 

be reconsidered (remedied) by an additional failure to act on 
the ground of invalidity” (Lazar, et al., 2018).

The legislation of the  donation agreement also 
takes into account some principles of inheritance 
law, prohibiting donation to be connected to 
the  moment of the  death of the  donor (donatio 
mortis causa), and therefore Paragraph 628, Section 
3 of the  Civil Code provides that the  donation 
agreement, which is to be fulfilled after the donor’s 
death, is invalid. This is also an absolute nullity, 
which in practice means that even if such donation 
exists, it would have no legal effect and the donated 
security would be the  subject of the  inheritance 
of the  donor. “This is a  ban enshrined in our legal order 
since 1950 in the  Civil Code, which has removed the  legal 
dualism of private law in Czechoslovakia. The  reason for 
its introduction was, and at present is, the  limitation of 
the  trustee in dealing with his property besides the  existing 
heir titles the inheritance of the will by the law” (Fekete and 
Feketeová, 2006).

It follows from the above that the general rules on 
the donation of securities include two factors:
1. �the  conclusion of a  written agreement on 

the  donation of securities, which represents 
the legal title of the gift (“titulus”),

2. �handing over the gift to the recipient (“modus”).
In this connection, however, we must 

distinguish between the  contractually‑legal and 
the  legally‑binding effects of the  agreement. 
The  legally‑binding effects of such an agreement 
occur at the  time of its conclusion, provided that 
all legal requirements are met and that the  right 
of the  parties to dispose of their property is not 
limited, for example, due to deprivation of legal 
capacity by a  participant. Generally speaking, if 
the  agreement was concluded by a  person who is 
limited by court to withdrawn the  right to dispose 
of his property or it would have been the agreement 
that the donor made by mistake in accordance with 
Paragraph 49 of the  Civil Code, that agreement 
would be totally invalid by law and would not have 
an effect on. The agreement where the non‑owner of 
the security would appear on the donor’s side would 
also be affected by the  absolute nullity. However, it 
is questionable whether it is also possible to apply 
to a  securities donation agreement by analogy 
od the  Paragraph 19 Section 3 of the  Securities 
Act, according to which unless the  special law 
provides otherwise, the  buyer becomes the  owner 
of the  security, even though the  seller has no right 
to transfer that security, unless the  buyer knew at 
the time of the transfer or had to know that the seller 
had no right to transfer the security. In our opinion, 
the application of such an analogy is essential.

However, the non‑statutory effects of the securities 
donation agreement may vary. It results from 
the  Paragraph 133, Section 1 of the  Civil Code that 
the  substantive effects of the  donation agreement, 
the  object of which is the  movable thing and 
the  securities belonging to this category, arise when 
the  donation is transferred to the  property by 
the  tradition. This is especially true of so‑called 
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scriptures known as promissory notes. Especially, 
for securities called “of the  series” it is necessary 
to carry out the  “indosament”. Bearer securities 
are transferred by tradition. In the  case of 
securities donation, the  law distinguishes between 
the  documentary and the  booked (electronic) 
form of the  security. In the  case of the  donation 
of a  documentary security, the  material effects of 
the contract become effective by handing the security 
to the  gifted person. However, in the  case of 
dematerialized securities, it is necessary to apply 
the Paragraph 22, Section 1 of the Securities Act that 
in a  congenial manner stipulates that the  donor’s 
obligation to transfer to the  dematerialized 
book‑entry security is met by the  registration 
of its transfer made by the  central depository or 
a  member of the  central depository of the  order 
for registration of the  transfer of the  book‑entry 
security, if the  transferred security corresponds 
to the  agreement. The  registration of the  transfer 
of the  book‑entry security has constitutive effects 
and is defined as the  execution of the  registration 
in the  statutory register of the  owners of 
the  dematerialized securities, on the  account of 
the  transferor’s owner or the  holder’s account and 
in favour of the account of the owner of the acquirer 
or the  holder’s account. The  debit notes and 
the accounts of the owners are the central depository 
or a  member required to execute on the  same day 
(Eliáš et al., 1999)

Usually, the  process of registration of securities 
donation agreement lasts for several days and may 
also result in the  death of the  party of the  contract 
during that period. As stated in the  decision 
of the  Supreme Court of the  Slovak Republic, 
the  death of the  participant in the  donation 
agreement (the  donor) is not in itself a  reason 
for the  interruption of the  proceedings; some 
rights and obligations of the  bearer pass through 
death to others. Such rights and obligations also 
include the  commitment of the  parties to their 
manifestations of will to the formation of a contract 
to which a  competent decision of the  competent 
authority is still required, as required by Paragraph 
47 of the  Civil Code. “This commitment also applies to 
the heirs of the dead participant who join into his rights and 
obligations under a civil law relationship. They are therefore 
also parties to the registration procedure” (Mikita, 2003). 

In particular, it is necessary to point out 
the  handling of securities belonging to the  estate 
of entirety of married couples. The  donation of 
a security belonging to the estate of entirety between 
the spouses is not possible due to circumvention of 
the mandatory Statutes of § 143 to § 144 of the Civil 
Code governing the  extent of the  estate of entirety. 
Each spouse is entitled to own the  whole subject; 
the  rights of one of the  spouses are limited by 
the  same rights of the  other spouse. Thus, if each 
of the  spouses is entitled to own the  whole thing, 
that is, to a  security restricted by the  same right of 
the  other spouse, then one of the  spouses cannot 
transfer this right to the  other spouse, not even by 

a donation agreement (The Conciliatory opinion of 
the Supreme Court of the Czech Socialist Republic 
on the  estate by the  entirety, (Czechoslovak court 
decision no. 42 / 1972). What the legislature does not 
exclude, however, is the  possibility of a  donation 
of a  security to third parties, to their own children. 
In that case, both spouses will appear on the donor 
side. The  written form of the  securities donation 
agreement removed the  possible dispute how it 
would be necessary to interpret the  donor’s will to 
donate the  security to his spouse, at marriage. This 
question is addressed by Judgement no. 42 / 1972, 
according to which the  donation of a  donor is 
the  decisive intention of the  donor in the  case of 
donation of a  spouse to another person in order to 
judge who is endowed in the  sense of whether he 
wanted to give a case to one of the spouses or both. 
This intention may in most cases be judged by 
the  circumstances in which the  donation arises. It 
is not sufficient to assess the  nature of the  donated 
object, whether it serves only to the needs of one of 
the spouses or the whole family, but it must always 
be based on the  intention of the  donor. Since, 
the  securities donation agreement must be written 
in writing, it should also include determining 
the  relation of the  estate of entirety of the  spouses 
in the  donated security. If such a  data were not 
included, the  spouses would acquire a  security 
in their estate of entirety each in one half because 
the objects acquired by the donation are not part of 
the estate of entirety of the spouses.

The donor’s fundamental duties include 
the  obligation to transfer the  subject of 
the contract – securities to the donee and they are 
entitled to claim their fulfilment. Donor cannot 
get rid of his commitment by giving the  recipient 
a  different subject of performance. The  subject of 
the  donation may also be taken over by the  donor 
himself or by another person commissioned by 
the  donor for this act. After taking the  securities, 
however, they are obliged to hand them over 
immediately to the  gifted person, and if they do 
not, they would commit the  crime of fraud. In 
practice, the  perpetrator took over the  security 
from the  donor in order to hand it to the  donored 
person but did not transferred the  donation but 
arbitrarily adopted it (Supreme Court of Czech 
Republic, 2003).

“The consequences of breaching the  obligations of 
the  donation agreement are the  same as for the  other 
contractual commitments. However, the  donation agreement 
is not a  synalagmatic commitment, and therefore only 
a  gifted person can claim fulfilment, which is a  donation. 
It is true that the  right to claim is also fulfilled if the  donor 
does not fulfil what he has promised” (Vojčík  et  al., 2010). 
For securities donations, the  Statutes of Paragraphs 
499 to Paragraph 510 of the  Civil Code on Liability 
for Damage cannot be applied as it is a free transfer 
of ownership. Even so, the  donor is obliged to 
alert the  donee already when offering to give him 
the  security for his defects, of which he knows, 
under the  responsibility of the  damage under 
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§ 420 et seq. The  Civil Code, which was caused by 
a donated security.

Since donation is a free legal action from the donor 
towards the  recipient, the  donor is therefore not 
responsible for any defects in the  donation under 
the  general Statutes of the  Civil Code on Liability 
for Damages. However, in this context, it is the duty 
of the donor to draw the attention of the recipient to 
the defects of the securities he knows about. It can 
be defect like, for example, damaged paper, which 
lacks any part but also legally defect, the  right of 
lien in favour of a third person to the donated share. 
However, the  donor has such an obligation only 
in relation to the  defects he or she knows. If such 
defects are silenced, the Civil Code grants to return 
the  donated security. However, it must be a  defect 
that had a  security at the  time of the  conclusion 
of the  contract. Also, the  right of the  recipient to 
return a  security is subject to a  limitation period 
of three years in the  general limitation period in 
Paragraph 101 of the  Civil Code, which begins on 
the  day on which the  defect can be ascertained 
under normal liability.

Return of the donated security
By concluding a  contract for the  donation of 

the security and the subsequent registration of this 
agreement in the  case of the  booked securities, by 
taking over a  booked security, the  donee becomes 
its owner and can be treated as the  law allows, can 
handle it and take advantage of it.

The mandatory Statutes of Paragraph 630 of 
the Civil Code regulates a special way of terminating 
the donation agreement in such a way that it allows 
the  donor to demand the  return of the  donation 
in the  case that the  donee behave to the  donor or 
people close to him in such a  way that he grossly 
violates good morals. The  Austrian General 
Civil Code also contains the  same legal institute 
in the  Statutes of Paragraph 948 under the  title 
“Unfairness”. Judicial practice, however, is of 
the view that this Statute considers as legitimate only 
the  behaviour of the  donee, which was objectively 
manifested. The subjective feeling and judgment of 
the donor is not decisive (Supreme Court of Slovak 
Republic, 1997). This is the  legitimate reason why 
the donor may demand the return of the donation. 
However, it is necessary that the  degree of amoral 
behaviour of a  gifted person can be classified as 
a gross violation of good manners, which according 
to court practice can in no way be only a subjective 
feeling of ingratitude, the sale of donated securities 
to a  third person, not visiting of a  donor during 
their jubilee, However, such a  proceeding may 
only be granted by a  donated person. Behaviour 
of members of the  donated family to the  donor is 
inapplicable by the  Section 630 of the  Civil Code. 
This Statute cannot be interpreted in a  way, so that 
the consequences of the behaviour of other persons 
except for the donated person, even people close to 
him. It would not be fair to demand from a donated 
person to incur sanctions for the  behaviour of 

others against a donor who is not responsible for it 
(Supreme Court of Slovak republic, 1999).

The formulation that the “donated person behaves” 
cannot be explained in such a way that the violation 
of good morals must still exist at the time of the call 
for the  return of the  donation. Donor can demand 
the  return of the  gift even if the  disconcerting 
condition does not last, but the  violation of good 
morals occurred in the  past. The  donor can only 
“demand the  return of the  donation” on the  basis 
of a  call for the  donation return. Dedicating for 
the  donation return is a  unilateral legal act, which 
seeks the donee to return the donation to the donor. 
And this appeal as a  legal act must satisfy all 
the  requirements of the  Statutes of Paragraph 37 
of the  Civil Code that the  call fort the  return must 
be done freely, seriously and comprehensibly. 
The formal side of the call is not set by law. It must, 
however, be clear that the  donor’s desire is for 
the donee to return the donated security. In general, 
however, it can be clearly recommended that this call 
for return must be made in a  demonstrable way, in 
particular, in order to prove that the  return request 
was set clearly and contained all the  items that it 
should contain. In particular, the  call itself contains 
a  clear and unmistakable description of the  facts 
which, in the  donor’s opinion, give him the  right to 
demand the return of the donation (Supreme Court 
of Slovak republic, 2002).

As it results from the  Czech judicial practice for 
the  expression of the  donor’s will to the  recipient, 
it is considered an action by which the  prosecutor 
seeks to return the  donation at the  moment of 
delivery to the  recipient (Supreme Court of Czech 
republic, 2001). In such a  case, the  claim for 
the return of the donation is replaced by the action 
itself as if it fulfils the  prescribed requirements of 
substantive law. The claim for return of the donation 
must be contained in the  part of the  application, 
which contains a  description of the  decisive facts. 
“By delivering the  equivalent copy of such an application to 
the recipient is then fulfilled by the substantive condition for 
the  termination of the  legal relationship from the  donation 
agreement” (Fekete, 2015). 

The law does not set any time for the  donor to 
demand the  return of the  donation. However, he 
or she must apply to the  court not later than three 
years from gross violation of good morals; otherwise 
the  success of his claim in court could be avoided 
by the  donee’s objection. The  donor has to return 
everything he has received from the  donor, that is, 
he must return the donated securities. If they do not 
have it, they return the refund, expressed in money 
at the time of the cancellation of the contract.

Securities Loan Agreement
An agreement for a  security loan as a  special 

agreement type is enshrined in Statute 38, 
Paragraphs 1 to 3 of the  Securities Act and, unlike 
the  contract for the  purchase of securities and 
the  securities donation agreement, contains a  legal 
definition (Králik and Jakubovič, 2004).
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Securities loan is based on the  same principle as 
a loan of funds. The creditor will provide the debtor 
for a  period of time with repository securities 
and, in return, for not being able to dispose of 
these securities during the  lifetime of the  loan, 
the  debtor will undertake to pay the  remittance. 
Remuneration is usually paid in money, but it is 
possible to negotiate another form of retaliation, e. 
g. The borrower may transfer to the lender a greater 
number of securities than he has borrowed.

As is clear from the legal definition of a securities 
loan agreement, this is, by its nature, free of charge 
and free of charge, only the possibility of agreement 
termination is expressed by the  conditional 
third sentence of the  introductory statement in 
Paragraph 38, Section 1 of the  Securities Act “if 
agreed”.

The Securities loan agreement represents 
the  creditor’s obligation to transfer ownership of 
a  certain number of securities to the  debtor, and 
the  borrower undertakes to transfer the  same 
number of collateralized securities to the  lender 
after the  agreed maturity period, together 
with the  payment of the  redemption if agreed. 
The  law allows the  parties instead of retaliation, 
expressed in money, to agree on the  creditor’s 
remuneration consisting in the  return of a  larger 
number of securities to be repaid than the  amount 
lent to the  borrower by the  lender. However, 
it is particularly important to point out that it 
is inadmissible for the  agreement to include 
the simultaneous negotiation of contractual interest 
and a contractual fine. Non‑payment of contractual 
interest within the agreed period entitles the creditor 
to reclaim from the  borrower also the  interest 
on the  delay (Supreme Court of Czech Republic, 
2002). In addition, the validity of the securities loan 
agreement requires that the type of security must be 
determined, the  number of securities transferred 
and their ISIN if assigned. It follows from the above 
that the  essential parts of the  securities lending 
agreement are:
1. �designation of the parties, who is the creditor and 

who is the debtor,
2. �the creditor’s obligation to transfer to the borrower 

the  right of ownership of a  certain number of 
fungible securities precisely identified by type, 
number and ISIN if assigned,

3. �the  debtor’s obligation to transfer to the  lender, 
after the  expiry of the  agreed term, the  same 
number of fungible securities, together with 
the payment of redemption if agreed.
The securities loan agreement must be written 

in writing as a  result of a  damage of absolute 
nullity. In view of the  negative definition of 
the  subject of the  securities loan agreement with 
reference to the  Statute of Paragraph 38, Section 
1 of the  Securities Act may not be the  subject 
of a  contract of unsubstitutable securities, such 
as deposit book or bill of exchange. This is also 
supported by the  Statute of Paragraph 657 of 
the Civil Code on Species Determined by Type.

The loan agreement as a  named (nominate) 
contract is governed by Paragraph 657 and 
Paragraph 658 of the  Civil Code. Nevertheless, 
the  Securities Act stipulates that commitment 
relationships arising from the repayment agreement 
about the security loan are governed by the Statutes 
of Paragraph 261 et seq. Commercial Code, its 
general Statutes on trade commitments. However, 
on the other hand, the Statutes of Paragraphs 488 to 
587 of the Civil Code apply to commitment relations 
from a repayment securities loan agreement.

The securities loan agreement arises by the parties’ 
agreement that the  lender passes to the  borrower 
the  specified securities and the  borrower returns 
the  securities of the  same type at the  agreed time. 
The agreement may not include a due date, the day 
of return of the borrowed securities. The obligations 
of the  parties include the  transfer of the  object of 
the loan to the debtor in order to acquire ownership 
of it, which implies that the object of the agreement 
should not be affected by a  legal defect impeding 
the  acquisition of the  right of ownership. As with 
the  donation of booked securities, the  mandatory 
registration of the  loan for the  booked security is 
part of this process. In the case of a loan of a written 
security paper, it is necessary for the  transfer of 
ownership to execute, in addition to the conclusion 
of the written contract and transfer of the security, to 
make endorsement of securities, which is relatively 
often confused only with the transfer of the security 
to the debtor (Baumach and Hefermehl, 1997).

Even in the  case of a  security loan, the  estate 
of entirety in certain areas limits the  freedom of 
contract. Loan of a  security belonging to the  estate 
of entirety between the spouses is not possible, as in 
this case each spouse has the right to the whole part 
of the  security and the  right of one of the  spouses 
is limited by the  same right of the  other spouse. 
However, they may borrow such securities to 
third parties. However, if a  security belonging to 
the  spouse was renounced by only one of them 
without the  consent of the  other spouse; such an 
agreement would be affected by a relative invalidity.

The basic obligation of the borrower is to return 
the  borrowed securities at a  specified time, while 
the maturity is not a condition of the agreement’s 
validity. If the  maturity is not agreed upon in 
the agreement, the general provision of Paragraph 
563 of the  Civil Code applies in the  case of 
a  free‑of‑charge securities lending agreement, 
whereby the  time of fulfilment is not settled, 
determined by law or specified in the  decision, 
the debtor is obliged to repay the debts at the first 
day after the creditor asked him to do so. Another 
period of maturity of a  loan is applicable to an 
agreement of pledge governed by the  statutes 
of the  Commercial Code, whereby the  time of 
performance is not specified in the  agreement, 
the  creditor is entitled to demand fulfilment of 
the  obligation immediately after the  conclusion 
of the  agreement, and the  debtor is obliged to 
fulfil the  obligation without undue delay after 
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the creditor requested it (Bullow, 1991). However, 
it should be emphasized that the  borrower is 
entitled to return the  borrowed securities earlier, 
before maturity.

The parties may agree that the  due date will be 
determined by the  debtor. However, this solution 
is considerably disadvantageous to the  creditor, 
because if the debtor will not want or cannot repay 
his debt, the creditor will not have anything else but 
only with the meaning of Paragraph 564 of the Civil 
Code or with the Paragraph 341 of the Commercial 
Code to apply to the court to determine the maturity, 
on the  nature and place of performance, as 
well as the  reason why the  determination of 
the performance time was left to the debtor.

When dealing with the  issue of the  proper 
return of a  lent security, the  borrower is obliged to 
return the borrowed securities at once. However, if 
the subject of the loan is divisible, when it comes to 
two securities, it is possible to repay the loan even in 
parts (Brox, 1983).

In the  case of securities loan contract which, as 
has already been stated, is of a  gratuitous nature, 
it is necessary to draw attention to the  ability 
of the  parties to agree on interest as a  reward 
for the  lender, as well as default interest which 
would constitute a  sanction against the  debtor for 
late payment of the  loan. Even there, however, 
the  contractual freedom of the  parties is limited. 
Saved interest, e.g. at the  rate of 66 per cent per 
year, has been regarded by the  judicial practice as 
wicked for more than ten years, agreed as violation 
of good morals or the principles of honest business 
relations, and therefore cannot use legal protection. 
In practice, this means that the  creditor cannot 
even successfully sue the court to pay such interest, 
respectively non‑monetary rewards (Supreme Court 
of Czech Republic, 2002).

The agreement for a  loan of a  repossessible 
security most often terminates by fulfilling its 
purpose, it means by returning the  same kind of 
the security. In addition to fulfilment, the agreement 
may terminate by the  creditor’s agreement with 
the  debtor on the  termination of the  agreement, 
or the  replacement of the  loan agreement with 
another bond‑legal relationship, by concluding 

a  legally uncontracted agreement for the  exchange 
of securities within the  meaning of Paragraph 
611 of the  Civil Code. In addition, the  agreement 
may be terminated in certain cases on the  basis of 
a legal event such as the death of the creditor, when 
the person of the debtor and the creditor may come 
into contact. A  particular way of terminating an 
agreement is, for example, impossibility to execute 
or forgiveness of debt by the creditor to the debtor.

Statistical data
We believe that the  results of our investigation 

should also be based on the statistical data provided 
to us by the Central Securities Depository upon our 
personal request. From the above Tab.I it is possible 
to assess the current trend of registration of selected 
agreements.

Donation and loan of the securities in 
the conditions of the Czech Republic and their 

comparison with the Slovak legal regulation
In the  Czech Republic, the  legislation on 

transfers of securities, unlike the Slovak legislation, 
is different. The  Czech legal order respected 
the general tradition of securities legislation subject 
to special rules. By the end of 2013, the legal nature 
and requirements for securities related to their 
issuance, forms, changes in the  shape or types of 
securities contracts regulated by the  Securities Act 
(Kotásek, 2017). After the  recodification of private 
law, this area with minor modifications was included 
in the Civil Code (Act No. 89 / 2012 Coll., Civil Code).

By repealing the  Act no. 591 / 1992 Coll. on 
Securities, it was liquidates as a separate agreement 
type as well as the  agreement for the  donation 
of a  security. For this reason, the  donation of 
the  security is currently subject to the  provisions 
of § 2056 to 2078 of the Civil Code on the Donation 
Agreement. Although both in Slovakia and in 
the  Czech Republic the  donation agreement is 
defined in the same way, the regulations show some 
differences. From the  point of view of the  form 
of this agreement, the  Czech legislature, unlike 
the  Slovak one, does not require a  written form 
under any circumstances. It insists on it only in two 
cases. The  first is the  donation of securities listed 

I:  The Central Securities Depository (2018)

Year Agreement for the purchase of 
a security

Agreement for the donation of 
a security Agreement for securities loan

2010 18.198 86.248 4

2011 20.169 91.341 0

2012 33.951 189.413 0

2013 28.885 106.221 4

2014 22.295 95.258 0

2015 16.397 38.054 0

2016 15.308 14.101 0

2017 11.985 735 0
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on the  public list, Central Depository of Securities, 
a. s. (Kotásek, Pihera, Pokorná  et  al., 2014). Written 
form is also necessary if during the  donation itself 
the security will not be given away.

The difference in legal regulations is also seen 
in the  possibility of donating securities in the  case 
of death. This institute was introduced by the  new 
Czech Civil Code from 2014. However, the provision 
of the  law is dependent on the  condition that 
the  donated will live longer than donor. In such 
a case, such a procedure is considered to be a will.

Both legal orders in certain cases restrict 
the  owner of the  security in dealing with it. In 
the case of a person whose legal capacity was limited, 
such person is entitled under Czech law to donate or 
receive a  gift of only of a  small value or a  donation 
that is customary in the  circumstances. Unlike 
the  Slovak regulation, the  donation of a  security 
to a  person operating a  medical or social facility, 
or to its employees and administrators, will also be 
invalid. However, the  prohibition applies only to 
the  donation agreement concluded at the  time of 
the  donor’s residence in such a  facility. The  aim of 
this regulation is to protect the  people reliant on 
the care of third parties.

The new Czech Civil Code as well as the previous 
legislation in the  Civil Code from 1964 allows 
the donor to demand the return of the donation. It 
is the  legal institute of “giving away the  donation”. 
But it is possible to appeal for two reasons  –  for 
the urgency and for the ingratitude. The revocation 
of the donation of ingratitude is essentially the same 
as the  Slovak possibility of revocation the  gift for 
contradiction with good morals.

Revoking a doantion for an emergency is a newly 
established institute. In a  situation where a  donor, 
after donation of a  security, falls into such an 
emergency that he or she does not have the  means 
or the necessary nutrition or nutrition of the person 
he is obliged to take care of and nourish, the donor 
may appeal. They ask the donated person to return 
the gift or pay the usual prize. However, its amount 
is limited to the  donor by the  amount of resources 
needed to ensure such nutrition. On the other hand, 
the law of the donor makes it possible to avoid giving 
back the donation by providing what is the donor’s 
need for the  desired nutrition. In practice, it 
will usually be to provide a  certain amount that 
would be sufficient to provide nutrition. However, 
the donor must not return the donation if they are in 
a similar need as a donor. Such a reason for revoking 
a  donation does not belong to a  donor who has 
brought the state of urgency either deliberately or by 
gross negligence.

The loan agreement as well as the  agreement for 
the  donation of a  security in the  status of separate 
contractual types were liquidated together with 
the  Securities Act. In drafting the  loan agreement 
in the new Czech Civil Code, the legislator returned 
to the  name of the  Austrian Civil Code and 
the  contractual relationship is called the  Lending 
(czech “Zápůjčka”). This also corresponds to 

the  new designation of the  parties. Instead of 
the  former designation, the  lender uses the  term 
“zapůjčitel”) and instead of the  term borrower 
uses the  term “vydlužitel”. In the  case of a  security 
loan, only provisions of Paragraphs 2390 to 2394 of 
the Civil Code are to be applied

“The securities loan agreement as well as in the conditions 
of the  Slovak Republic represents a  bilateral contractual 
relationship where the  lender passes to the  debtor an 
identifiable security to use it at its own discretion and after 
a  certain period of time to return the  security of the  same 
kind. Thus, in the  case of a  loan, the  borrower does not 
return the same borrowed security to the  lender, but another 
security of the  same type” (Peráček, 2015). This is why 
the  subject of the  loan agreement may be only 
substitutable securities, such as en block issued 
shares. If the  value of the  securities is changed 
on the  market from the  time of the  provision of 
the  security until the  time of its return, it is not 
possible to take into account this fact under § 2392, 
Section 2 of the  Civil Code, and this has also been 
respected by the previous legislation. When dealing 
with the  issue of securities repayment, the  new 
Czech Civil Code is based on the  fact that the  loan 
is a  free‑of‑charge contractual type. This means 
that the  borrower returns only how much he has 
borrowed. However, in the  case of a  security loan, 
it is permissible under Czech law for the  parties to 
agree on an interest which is reasonable. However, 
in the  case of a  security rent the  parties also have 
the option of agreeing, for example, on a larger scale, 
instead of interest of the securities.

Similarly to Slovakia, the  maturity of securities 
is generally left on the  agreement of the  parties. In 
the  absence of this arrangement, the  parties are 
governed by a  law whose dictation is completely 
different. By law, the maturity of the loan depends on 
termination of the agreement, with a general notice 
period of six weeks. However, if no interest is agreed, 
the  borrower can repay the  loan even without 
notice. Another difference in regulation was found 
in § 2394, which regulated the  creditor’s ability to 
leave the  agreement and demand repayment of 
the  entire debt and interest in the  event of default 
of the  debtor. However, it must be repayment of 
a  loan in installments, with the  debtor in delay 
with the  payment of more than two payments or 
one payment for more than three months. This 
is a  provision taken from the  repealed Act no. 
513 / 1991 Coll. Commercial Code as amended.

DISCUSSION
Despite the  general lack of commitment to 

the issue of securities agreements, we are convinced 
that certain space should also include a professional 
discussion on the possibility, for example, temporary 
donation of securities, the agreement of the parties 
on the  grounds for termination of the  donation 
agreement and the  obligation of the  donor to 
return the  security. In certain cases, however, it is 
not possible to agree with the  views of individual 
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authors, even if they are based on the  opinion of 
the  Supreme Court. For example, Fekete (2015) 
in the  Commentary on the  Civil Code claims that 
if the  donor is convinced that the  donation is 
against good morals, there is no need for him to 
call on the  donor to return the  donation, but it is 

sufficient that the  act is contained in action. From 
our own advocacy practice, we have the knowledge 
that the  absence of such an act allows the  court to 
dismiss the subsequent action for the determination 
of ownership of the  security at the  first hearing 
because of the lack of substantive conditions.

CONCLUSION
From the content of the contribution we came to the conclusion that, in the case of a security donation 
agreement, the  agreement is not completely specific but a  “subtype” of the  donation agreement 
stipulated in the  Civil Code. Therefore, we reject the  established hypothesis that the  securities 
donation agreement is a  separate contractual type in Slovak Commercial Law. The  reasons for 
our finding are the absence of a legal definition of a agreement for the donation of a security and 
determination of its essential requirements. In addition to determining the mandatory written form 
of this contract, the legislator is satisfied only by reference to the general rules in the Civil Code, 
which may in some cases appear to be inadequate. Similarly, a  Czech legislator, who abolished 
the Securities Act, took up the matter and submerged the issue. Unlike the Civil Code from 1964, 
this is a more sophisticated adjustment that responds to a number of practical problems. Although 
in certain cases it makes it possible to conclude the agreement for the donation of securities also 
verbally, in special cases, the  owner of the  security is properly limited in its handling. This is 
especially the case of an absolute nullity of the donation agreement in the case of donation securities 
to employees of the health and social facilities during their stay there.in such a facility.
In the case of a loan of a security, the situation is different. The Slovak legislator devoted more space to 
it, and therefore we confirm the hypothesis that it is a separate contractual type in Slovak commercial 
law. In addition to the  legal definition, it is likely that the  content is also directly defined in the  text 
of the  law. Unlike the  general regulation of this institute in the  Civil Code, it allows the  contracting 
parties to negotiate a  reward in money that only confirms our view that it is a  separate contractual 
type. The  subsequent reference to the  modification of the  rights and obligations of the  parties to 
the  general regulation is also common in other contractual types. As mentioned above, the  Czech 
legislator abolished the Securities Act. In practice, this means that even in the case of a security loan, 
only a general regulation similar to that of the annulled Civil Code is applied. In its analysis, the main 
difference was that, when returning to the historical name, which also corresponds to the designation 
of the parties. Similarly to Slovakia, the Czech legislator also allows a form of retaliation for a paid loan. 
We also mention, in our opinion, a new way of terminating a contract by debtor’s delay from a credit 
agreement from the abolished Commercial Code.
In general, it is possible to agree with the  authors’ statements led by Eliáš  et  al. (1999) who have 
expressed the legal opinion that the whole second part of the Securities Act, the statutes of Sections 
30 to 53f which deal with issues of securities agreements constitute a  lex specialis in relation to both 
Codes. As a clear positive point, it is necessary to point out the statute of Paragraph 261 section 3 letter 
c of the Commercial Code, which includes all types of trading relations and brokering (Paragraph 642) 
and, furthermore, the reverse agreements relating to securities, which excludes possible reflections 
on the  application of the  Civil Code to these commitment relationships. Thus, the  legislator 
succeeded in eliminating the risk of splitting the legal regime of the implementation of selected types 
of agreements that might otherwise be subject to the  statutes of the  Civil Code or the  Commercial 
Code and cause confusion.
This fact also has a direct impact on securities donation and securities lending agreement, which fall 
are included in the category of “Absolute Non‑Commercial Obligations” because the Securities Act 
also refers to the general arrangement of the donation agreement and the loan agreement in the Civil 
Code. In particular, for the  laypersons, the  statute of the  first sentence of Paragraph 38 section 
3 Securities Act may be that not an agreement for a  security but only a  binding relationship from 
a securities loan agreement is governed by the general statute of the Commercial Code of Commercial 
Obligations.
The content of research in Part Two of the Securities Act does not imply that the legislature would 
exclude the possibility of entering into other agreements relating to the management of securities. 
In our opinion, however, it is to the  detriment of the  fact that the  legislator did not regulate 
the relationship of securities transfer agreements with the legal institute of the Settlement Agreement 
set out in Paragraphs 524 to 530 of the Civil Code when it may come to a mutual collision because 
a security under a valid right is a creditor’s claim against the debtor.
In analysing and evaluating the function of the securities in the conditions of the Slovak Republic, as 
well as evaluating the current state of the capital market in Slovakia, we can state that the capital market 
is characterized by long‑term stagnation and the failure of its basic functions. The domestic capital 
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market virtually fails to provide effective redistribution of free financial resources, which legitimately 
raises questions about its meaningfulness. Efforts to make it more effective and provide support are 
not self‑serving, delaying current capital market problems could endanger the  long‑term stability 
of the financial sector. In February 2015, the European Commission opened a debate on removing 
barriers to free movement of capital and created a  room for addressing the  question of whether 
there is potential for reviving the domestic capital market and whether it’s more efficient functioning 
can be an added value for the  Slovak economy. This view is also based on statistical data obtained 
from the Central Securities Depository in Bratislava. It follows that, in particular, Securities lending 
contract as a potential economic instrument for temporary capital formation is used only minimally 
and falls into forgotten. Similarly, there is also a contract for the donation of securities, the number of 
registrations of which is below 7  % compared to the purchase agreement, and it is possible to believe 
that the number of registrations will continue to decline. Such a loss is caused mainly by the distrust 
of the population in the capital market as well as by the impossibility of transferring into the so‑called 
“Worthless” securities.
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